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Following the decisions in N.N. Global Mercantile (P) Ltd. v. Indo Unique Flame Ltd.
(N.N. Global I)  and N.N. Global Mercantile (P) Ltd. v. Indo Unique Flame Ltd. (N.N.
Global II) , a 7-Judge Bench of the Supreme Court of India was called upon in N.N.
Global Mercantile (P) Ltd.  v. Indo Unique Flame Ltd.  (N.N. Global III)  to resolve a

pressing issue that arose in the context of three statutes i.e. the Arbitration and

Conciliation Act, 1996 (Arbitration Act), the Stamp Act, 1899 (Stamp Act), and the

Contract  Act,  1872  (Contract  Act).  This  article  examines  the  decision  of  the
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Supreme Court in N.N. Global III .

In  N.N.  Global  I ,  a  3-Judge  Bench  of  the  Supreme  Court  was  faced  with  the

question of the validity of an arbitration agreement found within an unstamped

or inadequately  stamped contract.  While  addressing this  matter,  the Supreme

Court leaned on the principle of severability or separability and expressed the

view that an arbitration agreement is deemed to be a distinct and autonomous

agreement  independent  of  the  underlying  contract  in  which  it  is  embedded.

Therefore, when parties enter into a contract featuring an arbitration clause, they

are e�ectively entering into two distinct agreements: (i) the substantive contract

outlining  the  rights  and  obligations  arising  from  the  transaction;  and  (ii)  the

arbitration  agreement  outlining  the  binding  commitment  to  resolve  disputes

through arbitration.

Furthermore, the Supreme Court invoked the doctrine of kompetenz-kompetenz,

the crux of which is articulated in Section 16(1) of the Arbitration and Conciliation

Act, 1996 (Arbitration Act). This doctrine a�rms that the Arbitral Tribunal alone

has the competence to rule on its jurisdiction, including objections with regard to

the existence, validity, and scope of the arbitration agreement.

The Supreme Court in N.N. Global I  then referred to the decision in SBP & Co. v.

Patel Engg. Ltd.  to hold that the said decision was based on the pre-amendment

version of Section 11 of the Arbitration Act. Subsequent to the introduction of

sub-section (6-A) in Section 11 of the Arbitration Act,  a referral court was only

required to examine the existence of the arbitration agreement — nothing more

and nothing less. To strengthen this understanding, the Supreme Court referred

to the decision in Duro Felguera SA v. Gangavaram Port Ltd.  and Mayavati Trading
(P) Ltd. v. Pradyuat Deb Burman .

While rendering its judgment in N.N. Global I , the Supreme Court distinguished

the legal position adopted in SMS Tea Estates (P) Ltd. v. Chandmari Tea Co. (P) Ltd.
and Garware Wall Ropes Ltd. v. Coastal Marine Constructions and Engg. Ltd.  and

a�rmed that the non-payment of stamp duty on the underlying contract would

not  invalidate  the  arbitration  agreement  and  render  it  non-existent  in  law.

However, while holding so, the Supreme Court expressed its reservations about

the correctness of certain �ndings  rendered by a Coordinate Bench in Vidya
Drolia v. Durga Trading Corpn. , a�rming the conclusion of Garware Wall Ropes .
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Consequently, the Supreme Court referred the matter to a 5-Judge Bench to settle

the issue authoritatively.

In N.N. Global II , by a majority verdict, a 5-Judge Bench of the Supreme Court

opined that the �ndings in N.N. Global I  pertaining to the decision in SMS Tea
Estates  did  not  re�ect  the  correct  law.  The  Supreme  Court  noted  that  the

argument suggesting the non-stamping or inadequate stamping of the underlying

contract would not invalidate the arbitration agreement, given its status as an

independent contract, lacked merit. According to the majority view in N.N. Global
II , the arbitration agreement as an independent and separate instrument would

still  be subject to stamp duty.  Consequently,  the foundational premise in N.N.
Global — I  that the arbitration agreement is not subject to duty and enjoys a

separate existence was held to be untenable. In this context, the Supreme Court

also referred to Article 5  of Schedule I in the Stamp Act.

In N.N. Global II , the Supreme Court also referred to the decision in Hindustan
Steel  Ltd.  v.  Dilip  Construction  Co.  to  set  out  the  principles  of  stamping  of

instruments. The Supreme Court emphasised that the Stamp Act serves as a �scal

measure designed to be rigorously enforced, with its stringent provisions aimed

at generating and safeguarding revenue. The Supreme Court also asserted that its

duty lies in adopting interpretations that uphold the law, preventing its �outing

with impunity.

While  acknowledging  that  the  Stamp Act  should  not  be  wielded  as  a  tool  by

litigants  to  undermine  their  opponents,  the  Supreme  Court  clari�ed  that  a

document  becomes  admissible  as  evidence  only  upon  endorsement  under

Section  42(2)  of  the  Stamp  Act.  An  unstamped  instrument  is  mandatorily

impoundable under Section 33 of the Stamp Act, and its enforceability under the

law hinges on the payment of the associated penalty.

In essence, parties could execute transactions based on unstamped documents,

and goods or services could change hands under such instruments, even if they

are otherwise liable for stamp duty. However, the crucial distinction lies in the fact

that the State will not provide legal protection through appropriate sanctions in

the absence of proper stamping. The rights that would have been available if the

instrument were stamped would cease to exist.
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The  arguments  of  the  petitioners  and  the  intervenors  in  N.N.  Global  III  are

summarised below:

(i) Section 11(6-A) of the Arbitration Act speci�cally limits the jurisdiction of the

referral  court  only  to  the assessment  of  the existence of  an arbitration

agreement.  This  assessment  does  not  encompass  the  evaluation of  the

adequacy of stamping under Section 33 of the Stamp Act.

(ii)  Compelling  the courts  at  the referral  stage to  adhere to  the provisions

outlined in Section 33 of the Stamp Act would constitute traversing beyond

the  permissible  scope  of  examination  under  Section  11(6-A)  of  the

Arbitration Act.

(i) An Arbitral Tribunal acting under the Arbitration Act possesses the authority

to decide and rule on matters relating to its jurisdiction, including issues

related to stamping.

(ii) The introduction of a non obstante clause in Section 5 of the Arbitration Act

restricts  the  scope  for  judicial  interference  of  courts  in  the  arbitration

process and should be interpreted in conjunction with the provisions of the

Stamp Act.

(i) The legislative intent behind the enactment of the Stamp Act is to safeguard

public  revenue  rather  than  disrupt  commercial  activities  by  rendering

essential instruments, that are otherwise crucial for the seamless conduct

of trade and commerce, invalid.

(ii)  The  de�ciency  in  stamping  is  a  curable  defect,  the  impact  of  which

diminishes once the State’s revenue interest is secured.

(iii)  The non-payment of  stamp duty is  a temporary a�iction and does not

compromise the validity of an arbitration agreement.

(iv) Requiring the courts acting under Section 8 or Section 11 of the Arbitration

Act  to  address  stamping-related  issues  would  contradict  the  legislative

intent  of  minimising  judicial  intervention  and  promptly  appointing
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arbitrators.

(v)  An  unstamped  instrument  may,  at  most,  be  inadmissible  as  evidence.

However, an instrument’s inadmissibility due to improper stamping does

not render it void, invalid, or non-existent in legal terms.

(vi) A �scal statute does not inherently prevent the consideration of a lis unless

the  law  explicitly  imposes  such  a  restriction.  The  Stamp  Act  does  not

include provisions prohibiting the consideration of a lis.

(i)  The principle of separability acknowledges that an arbitration agreement

constitutes  a  self-contained  agreement  separate  from  the  overarching

contract.

(ii)  The  decision  in  N.N.  Global  II  fails  to  fully  adhere  to  the  doctrine  of

separability.  The judgment erroneously asserts that the non-stamping of

the underlying contract  automatically  renders the arbitration agreement

within it invalid.

(iii) The Arbitral Tribunal acting under the provisions of the Arbitration Act is

well-empowered to rule on issues pertaining to its own jurisdiction in terms

of the principle of kompetenz-kompetenz or competence-competence.

Section 17 of the Stamp Act stipulates that all instruments subject to duty and

executed by any person in India must be stamped either before or at the time of

execution. One of the consequences of non-compliance of the provisions under

Section 17 is the imposition of a penalty under Section 62 of the Stamp Act.

The  Supreme  Court  in  N.N.  Global  III  observed  that  despite  the  legislative

mandate  under  Section  17,  parties  executing  an  instrument  often  attempt  to

evade  stamp  duty  by  not  stamping  instruments.  Besides  this  predominant

scenario, other circumstances may also result in improper stamping, including:

(i) the payment of duty under an incorrect description under Schedule I of the

Stamp Act;

(ii) the payment of su�cient duty but under an improper description;

(iii) the non-compliance with the provisions under Section 5 of the Stamp Act,

which governs instruments related to a variety of matters; and
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(iv)  the  violation  of  Sections  13  and  14  of  the  Stamp  Act,  rendering  the

instrument deemed unstamped under Section 15 of the Stamp Act.

Section 33 of the Stamp Act states that any person with the authority to receive

evidence must impound an instrument that, in their opinion, is chargeable with

duty  but  appears  not  duly  stamped.  Under  Section  35  of  the  Stamp  Act,  an

instrument not duly stamped is  inadmissible in evidence for any purpose and

cannot be acted upon, registered, or authenticated.

The Collector as per Section 33 of the Stamp Act, has the authority to impound an

instrument.  If  any  other  person  or  authority  does  so,  they  must  forward  the

instrument to the Collector under Section 38(2) of the Stamp Act. Upon receiving

the instrument, the Collector has the power to stamp it under Section 40 of the

Stamp Act. In this regard, the Collector may:

(i) certify, by endorsement, that the instrument is duly stamped if they hold

such an opinion;

(ii) certify, by endorsement, that the instrument is not chargeable with duty if

they believe so; and

(iii) demand payment of the proper duty or the amount required to ful�l the

appropriate duty if they �nd the instrument chargeable with duty and not

duly stamped.

According to Section 42 of the Stamp Act, an instrument becomes admissible in

evidence once the payment of duty and any applicable penalty is complete.

The relevant observations of the Supreme Court in N.N. Global III  are set out

below:

In N.N. Global III ,  the Supreme Court made it clear that the admissibility of a

document as evidence is separate from its legality or enforceability under the law.

According  to  Section  2(g)  of  the  Contract  Act,  an  agreement  that  is  not

enforceable by law is considered to be void. In contrast,  the admissibility of a

speci�c document or oral testimony concerns its eligibility for being presented as

evidence.

The void status of an agreement does not necessarily impact its admissibility, and
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conversely, a valid agreement may still be inadmissible as evidence. The voidness

of an agreement pertains to its enforceability, whereas inadmissibility focuses on

whether a court can consider or depend on the agreement as a piece of evidence

during legal proceedings.

While referring to the Stamp Act, the Supreme Court observed that Section 35 of

the Stamp Act declares that no instrument subject to duty shall be accepted as

evidence.  The  phrase  “admitted  in  evidence”  speci�cally  addresses  the

instrument’s admissibility. Section 42(2) of the Stamp Act further reinforces this by

stating that an instrument, duly stamped and endorsed as such, will be deemed

“admissible in evidence”. It is crucial to note that the failure to pay the required

duty or the submission of an insu�cient amount does not render the instrument

void.  Instead,  it  renders  the  instrument  inadmissible.  The  Supreme  Court

accepted the �ndings rendered in a catena of decisions  wherein the validity of

an instrument was upheld despite there being insu�cient or improper stamping,

thereby adhering to the �ne distinction between inadmissibility and voidness.

While discussing about the object of the Stamp Act, the Supreme Court in N.N.
Global III  observed that the Stamp Act was a �scal  statute intended to raise

revenue for the State. In essence, the provisions of the Stamp Act are required to

be mandatorily adhered to. However, the object of the Stamp Act was never to

arm a litigant with a weapon of technicality to meet the case of their opponent.

Arbitration is designed to achieve a prompt, e�cient, and conclusive resolution of

disputes arising between parties concerning their substantive obligations.  The

modern needs of commerce and business e�ciency have led to a shift where the

authority of national courts is subordinated to the intentions of the parties and

the competence of the Arbitral Tribunal.  Central to the jurisprudence of Indian

arbitration  law is  the  principle  of  arbitral  autonomy.  This  principle  empowers

parties  to  an  arbitration  agreement  to  exercise  their  contractual  freedom,

conferring upon the Arbitral  Tribunal the authority to adjudicate disputes that

may emerge between them.

The primary objective of the Arbitration Act is to minimise the supervisory role of

courts in the arbitration process. Section 5 of the Arbitration Act commences with
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the phrase “notwithstanding anything contained in any other law for the time

being  in  force”.  This  broad  language  signi�es  the  legislative  intent  to  curtail

judicial intervention during arbitration.  In the speci�c context of Section 5 of the

Arbitration Act, it mandates that the provisions outlined in Part I of the Arbitration

Act should be fully e�ective and operational, regardless of any other existing laws.

The incorporation of non obstante clauses by the legislature serves to eliminate

obstacles that might hinder the operation of the legislation.

Section 5 operates on two fronts — positive and negative. On the positive side, it

bestows judicial authorities with jurisdiction over arbitral proceedings in matters

expressly permitted or addressed in Part I of the Arbitration Act. Conversely, on

the negative side, it restricts judicial interference in situations where the Arbitral

Tribunal holds exclusive jurisdiction, thereby maintaining the autonomy granted

to the Tribunal by the parties.

The  Arbitration  Act  serves  as  a  comprehensive  and  self-contained  legal

framework,  encompassing  various  aspects  such  as  the  appointment  of

arbitrators,  initiation  of  arbitration  proceedings,  issuance  of  awards  including

their execution, and the resolution of challenges to arbitral awards.  In instances

where a self-contained code outlines a procedural method, the implication is that

the application of a general legal procedure is implicitly excluded.

As a thorough and self-contained legal code governing arbitration, the Arbitration

Act mandates that actions permissible under the law must be executed precisely

as indicated and not otherwise. Consequently, aspects falling under the purview

of  the Arbitration Act,  such as  the arbitration agreement,  the appointment of

arbitrators, and the authority of the Arbitral Tribunal to determine jurisdiction,

must  be  evaluated  according  to  the  speci�ed  legal  procedures.  The  logical

consequence of  this principle is  that actions not expressly provided for in the

Arbitration Act are not permitted.

In  this  context,  the  interference  of  provisions  from  other  statutes  in  the

functioning  of  the  Arbitration  Act  is  not  permissible  unless  explicitly  speci�ed

otherwise.  The  Arbitration  Act  stands  as  a  singular  and  exhaustive  legal

framework for  matters  within  its  scope,  and any deviation from its  stipulated

procedures would contravene its essential provisions.
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The legal principle known as the separability or severability  of  an arbitration

agreement  recognises  the  distinct  character  of  the  arbitration  agreement,

standing as a fundamental principle within arbitration law.

The  foundation  of  the  separability  presumption  is  rooted  in  four  key

considerations. Firstly, it is grounded in the parties’ intent to subject any arising

disputes, including those regarding the contract’s validity, to arbitration. Secondly,

it serves to prevent a reluctant party from circumventing its prior commitment by

asserting the invalidity of the underlying contract. Thirdly, treating the arbitration

agreement and the underlying contract as distinct entities means that de�ciencies

in meeting formalities in the underlying contract do not automatically render the

arbitration  agreement  invalid.  Lastly,  discarding  the  separability  presumption

would result in courts adjudicating the merits of disputes rather than leaving such

matters to Arbitral Tribunals.

Consequently,  the  separability  presumption  ensures  the  persistence  of  an

arbitration agreement even in the face of contract termination, repudiation, or

frustration. This upholds the genuine intentions of the parties and maintains the

integrity  of  arbitral  proceedings,  reinforcing  the  sanctity  of  the  arbitration

process.

The doctrine of kompetenz-kompetenz (or competence-competence), originating

in Germany, traditionally conveyed that arbitrators possess the authority to make

conclusive determinations on their  own jurisdiction,  shielded from subsequent

judicial  review.  However,  various  jurisdictions  diverge  by  allowing  an  Arbitral

Tribunal  to  decide  on  its  jurisdiction,  subject  to  substantive  scrutiny  by  the

judiciary.

Essentially, competence-competence guides courts to restrict their involvement at

the  referral  stage,  deferring  to  the  Arbitral  Tribunal’s  jurisdiction  all  matters

concerning the existence and validity of an arbitration agreement. The negative

facet  of  this  doctrine  implies  that  courts  should  abstain  from  considering

challenges to the Tribunal’s jurisdiction until arbitrators have had the opportunity

to address them.

Enshrining  the  competence-competence  principle  in  Indian  arbitration  law,

Section 16 of  the Arbitration Act,  modelled on Article  16 of  the Model  Law ,

confers  authority  upon  the  Arbitral  Tribunal  to  determine  its  jurisdiction,
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encompassing objections to the existence or validity of the arbitration agreement.

Crucially, parties retain the right, under Sections 16(2) and (3), to challenge the

Arbitral  Tribunal’s  jurisdiction  based  on  grounds  such  as  non-existence  or

invalidity  of  the  arbitration  agreement.  The  Arbitral  Tribunal  is  duty-bound to

adjudicate on these challenges, and if rejected, it can proceed with the arbitration

and issue an award.

Upon  the  Tribunal’s  issuance  of  an  arbitral  award,  Section  16(6)  permits  the

aggrieved party to apply for setting aside the award under Section 34. Sections

16(5)  and  (6)  collectively  underscore  that  Parliament  has  wholly  excluded  the

jurisdiction of courts to intervene during arbitral proceedings — their intervention

is only sanctioned post-award. Consequently, Section 16 aims to fully realise the

procedural and substantive aspects of the competence-competence doctrine.

The 2015 Amendment of the Arbitration Act has established distinct criteria for

judicial review under Sections 8 and 11. While Section 8 mandates the referral

court to assess the prima facie existence of a valid arbitration agreement, Section

11 con�nes the Court’s jurisdiction to examining the mere existence of such an

agreement. Despite the shared objective of compelling parties to adhere to their

contractual commitments, the intended scope of power for referral courts under

these provisions is deliberately distinct. This divergence is underscored by Section

37 of  the Arbitration Act,  which permits  an appeal  from an Arbitral  Tribunal’s

order refusing referral to arbitration under Section 8 but not under Section 11.

Hence,  the  two  provisions  should  not  be  construed  as  establishing  a  similar

standard.

In  Section  11(6-A),  the  phrase  “examination  of  the  existence  of  an  arbitration

agreement” is  employed. The use of the term “examination” suggests that the

legislature intends for the referral court to scrutinise or assess the interactions

between  the  parties  to  determine  the  existence  of  an  arbitration  agreement.

Importantly, the term “examination” does not imply a cumbersome or disputed

inquiry.

Parliament had knowledge of the Stamp Act when enacting the Arbitration Act.

However,  the  latter  does  not  specify  stamping  as  a  prerequisite  for  a  valid

arbitration agreement. Additionally, Section 11(6-A) of the Arbitration Act directs

the Court to focus solely on examining the existence of the arbitration agreement.



This provision di�ers from Section 33(2) of the Stamp Act which mandates the

examination  of  whether  an  instrument  is  stamped  appropriately.  Despite

Parliament’s awareness of the mandate in Section 33(2) of the Stamp Act, it did

not impose a similar requirement on the Court operating under Section 11 of the

Arbitration Act.

The key �ndings of the judgment in N.N. Global III  can be summarised as follows:

(i)  Agreements  lacking  proper  stamping,  or  with  inadequate  stamping,  are

deemed  inadmissible  in  evidence  as  per  Section  35  of  the  Stamp  Act.

However,  such agreements are not  automatically  void,  void ab initio,  or

unenforceable.

(ii) Non-stamping or insu�cient stamping is a recti�able/curable �aw.

(iii)  Challenges  related  to  stamping  do  not  fall  within  the  purview  of

determinations under Section 8 or Section 11 of the Arbitration Act. The

referral  court  should  only  assess  the  prima  facie  existence  of  the

arbitration agreement.

(iv)  Objections  regarding  the  stamping  of  the  agreement  fall  under  the

jurisdiction of the Arbitral Tribunal.

(v) The rulings in N.N. Global — II  and in SMS Tea Estates  are overturned. To

that extent, the content in paras 22 and 29 of Garware Wall Ropes  are also

overruled.

The  verdict  in  N.N.  Global  III  provides  a  much-needed  compass  for  the

intersection of arbitration references and stamping requirements. The decision

not only establishes a precedent for the coexistence of the Arbitration Act and the

Stamp Act but also safeguards the delicate balance between them. It underscores

the  paramount  importance  of  adhering  to  stamping  requirements  while

preserving the autonomy of Arbitral Tribunals to adjudicate on their jurisdiction

— a feat that contributes to a fair and balanced legal landscape.

N.N. Global III  recti�es the perceived imbalance introduced by the decision in

N.N. Global II ,  which exclusively gave e�ect to the purpose of Stamp Act and

prioritised the objective of the Stamp Act i.e. to collect revenue at the cost of the

Arbitration Act. The majority ruling in N.N. Global II  erroneously presupposed

that  the  document’s  inadmissibility  in  evidence  automatically  leads  to  its
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unenforceability. However, the competence-competence principle confers upon

the  Arbitral  Tribunal  the  power  and  authority  to  decide  on  the  issue  of

enforceability  which  persists  until  the  defect  rendering  the  instrument

inadmissible is recti�ed. Notably, the interests of revenue are not jeopardised in

any manner because the duty chargeable must be paid before the agreement in

question is rendered admissible and the lis between the parties adjudicated.

In conclusion, the judgment in N.N. Global III  marks a signi�cant milestone in the

evolution of Indian arbitration law. It navigates the complex terrain of legislative

intent, statutory interpretation, and foundational principles, weaving a narrative

that prioritises both revenue interests and the e�cacy of arbitral proceedings.
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